TH S OPI Nl ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten for
publication in a law journal and (2) is not binding precedent of the Board.
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ON BRI EF

Bef ore KRASS, LEE and TORCZON, Adnmini strative Patent Judges.

LEE, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal under 35 U.S.C. § 134 from
the examner's final rejection of clainms 20, 23-25, 28-30, and
33-34. No claimhas been all owed.

Ref erences relied on by the Exani ner

Pettis et al. (Pettis) 5,212,794 May 18,
1993
Levine et al. (Levine) 5, 446, 876 Aug. 29,
1995

! Application for patent filed August 15, 1994.
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The Rejection on Appea

C ains 20, 23-25, 28-30, and 33-34 stand finally rejected
under 35 U. S.C. 8§ 103 as bei ng unpatentable over Pettis and
Levi ne.

The | nventi on

The invention is directed to a method and apparatus for
reordering the instructions wthin an executable file to
optim ze execution thereof by a data processing system The
I ndependent clains are clains 20, 25 and 30. Caim30 is
directed to a conputer program product including a conputer
usabl e nedi um cont ai ni ng conput er readabl e program code neans
for reordering instructions within an executable file. The
I ndependent clains are reproduced bel ow

20. A nethod of reordering the instructions

within an executable file to optim ze execution

thereof by a data processing system said nethod

conprising the steps of:

recordi ng, during execution of said
instructions, trace information including address

i nformati on;

sel ecting a subset of said instructions which
are indicated by said trace information as being
executed frequently;

novi ng each of said selected instructions from

their original physical location to a new physica
| ocation at the end of the executable file; and
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i ndicating in each one of said original physica
| ocati ons said new physical |ocation correspondi ng
to said noved instruction.

25. An apparatus for reordering the
instructions within an executable file to optim ze
execution thereof by a data processing system said
appar at us conpri sing:

nmeans for recording, during execution of said
i nstructions, trace information including address
i nformati on;

nmeans for selecting a subset of said
i nstructions which are indicated by said trace
i nformati on as bei ng executed frequently; and

nmeans for noving each of said selected
instructions fromtheir original physical |ocation
to a new physical location at the end of the
executable file; and

nmeans for indicating in each one of said
ori gi nal physical |ocations said new physical
| ocati on corresponding to said noved instruction.

30. A conputer program product conprising:

a conput er usabl e nmedi um havi ng conputer
readabl e program code neans enbodi ed therein for
reordering the instructions within an executabl e
file to optim ze execution thereof by a data
processi ng system said conputer readable program
code neans conpri si ng:

means for recording, during execution of said
instructions, trace information including address
i nformati on;

neans for selecting a subset of said
i nstructions which are indicated by said trace
i nformati on as bei ng executed frequently; and
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means for noving each of said selected
instructions fromtheir original physical |ocation
to a new physical location at the end of the
executable file; and

nmeans for indicating in each one of said

ori gi nal physical |ocations said new physica
| ocati on corresponding to said noved instruction.

DI SCUSS| ON

W reverse.

A reversal of the rejection on appeal should not be
construed as an affirmative indication that the appellants’
clains are patentable over prior art. W address only the
positions and rationale as set forth by the exam ner and on
whi ch the examner’s rejection of the clains on appeal is
based.

The appel | ant does not nake any argunent about the manner
in which the exam ner applied the teachings from Levi ne.
Accordingly, the issues raised in this appeal only concern the
exam ner’ s findings concerning what Pettis shows.

Al'l of the appellant’s clains require the reordering of
the instructions within an executable file. The appell ant
argues that in Pettis’ invention, it is the conputer source

code rather than the executable file conpiled fromthat source
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code that is reordered. W are not persuaded by the
appel l ant’ s argunent.
Wiile Pettis does describe a two-pass procedure over “conputer
code”, the appellant appears to have incorrectly assunmed that
bot h passes are over the sane conputer code, i.e., source
code. Pettis describes that in the first pass, the conputer
source code is conpiled into an executable file but nowhere
refers to the second pass as being over the “source code” or
i ndi cates that the reordered conputer code should or needs to
be re-conpiled. Moreover, conputers do not directly execute
source code and thus it is not very neaningful to rearrange
portions of the source code programin nmenory. It also
appears that however the source code is stored in nenory, the
same conpiler would still produce the sanme executable file.
Pettis nowhere tal ks about nodifying the conpiler to produce a
reordered executable file based on different storage
arrangenents of the source code.

Nevert hel ess, we are persuaded by the appellant’s other
argunments that Pettis does not disclose either (1) noving each
of selected instructions fromtheir original physical |ocation

to a new physical location at the end of the executable file,
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or (2) indicating in each one of the original physica

| ocati ons the new physical |ocation corresponding to the noved
instruction. How these features operate are illustrated in an
enbodi nent shown in appellant’s own Figure 3. Instructions of
hi gher execution frequency are noved to the end of the
executable file and in their place are inserted unconditiona
branches to the new |ocation. It is the examner’s burden to
denonstrate that Pettis discloses the appellant’s clained
features.

The exam ner cites to colum 3, |ine 51 through colum 4,
line 52 of Pettis as disclosing the noving of selected
instructions to the end of the executable file and placing in
their original place an indication of the new |ocation. W
have read the cited portions of Pettis and do not find
anything to support the exam ner’s determ nation. The
exam ner further cites to colum 8, |ines 14-39 as discl osing
the sane. W have read those portions of colum 8 and again
cannot find the alleged disclosure. The exam ner has not
establ i shed where Pettis discloses that the original |ocations
fromwhere selected instructions have been noved are nmade to

contain indications of the new | ocation for the noved
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instructions. Fromthe | ooks of Pettis’ Figure 3, it appears
that in Pettis the original |ocations are re-used to store
ot her selected instructions. Note further that according to
Pettis (colum 3, lines 45-50), after the reordering program
size is reduced, whereas according to the appellant’s clained
schenme the programsize is necessarily enlarged. It has al so
not been shown that in Pettis the noved instructions are
pl aced at the end of the executable file. Read in |ight of
appel lant’s specification, we interpret that limtation to
nmean that the noved instructions are placed subsequent to or
follow ng the end of the executable file. It appears that in
Pettis the reordering is all done within the same program
space. For instance, see Pettis’ Figure 3.

As applied by the exam ner, Levine does not make up for
the deficiencies of Pettis.

For the foregoing reasons, the rejection of clains 20,
23-25, 28-30, and 33-34 cannot be sustai ned.

CONCLUSI ON

The rejection of 20, 23-25, 28-30, and 33-34 under 35
U S.C 8§ 103 as being unpatentable over Pettis and Levine is

reversed.
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REVERSED

ERROL A. KRASS )
Adm ni strative Patent Judge
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